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RECENT CASES. 259 

Judgment — Fraudulent Joinder of Parties — Equity Jurisdiction. — De 
Garcia v. San Antonio & A. P. Rv. Co., 77 S. W. 275 (Tex.).— Held, that 
where the plaintiff, in collusion with the defendant, joined another as co- 
plaintiff to cut off his rights, the judgment may be set aside in a court of 
equity. 

Formerly courts of law would not review a cause for fraud and equity 
had entire jurisdiction. Batetnan v. Willor, 1 Sch. & Lef. 201. But now, in 
some States, relief may be had in law in many cases of fraud and mistake. 
Borland v. Thornton, 12 Cal. 440; especially if the fraud was extrinsic and 
not concerned in the issue in the former suit. U. S. v. Throckmorton, 98 
U. S. 61. There seems to be no general rule, however, as to what will 
vitiate a judgment in law. And the uncertainty as to when equity will act 
is increased by the fact that it sometimes continues to assert its jurisdiction 
even after relief might be had at law. Pearce v. Olney, 20 Conn. 545. Mc- 
Murray v. McMurray, 67 Tex. 665, while in other States it refuses to interfere 
in such cases. Floyd v. Jayne, 6 Johns. Ch. 479. 

Mandamus — Right to Money Deposited in Lieu of Bail — Supple- 
mentary Proceedings — Discontinuance. — In re Rothschild, 82 N. Y. Supp. 
558. — Relator deposited money in lieu of bail to secure the appearance of S. 
proceedings against whom were "adjourned to a time to be hereafter fixed." 
Before the case was dismissed, the chamberlain was enjoined by judgment 
creditors from disposing of S's property. Held, that mandamus will not lie 
requiring the chamberlain to pay the money deposited to relator, because pro- 
ceedings were not dismissed by a judge's order. McLaughlin and Ingraham, 
J. J., dissenting. 

The code of civil procedure of New York requires a judge's order for 
a discontinuance of supplementary proceedings. Adhering strictly to this 
provision the case of Meyer v. Gould, 75 App. Div. 524, is not in point. In 
that case it was held that a party who deposited bail for another as in this 
case could recover it. Contra: The injunction is part of proceedings which 
have lapsed by adjournment sine die. Saying that there is no discontinuance 
after proceedings have really been abandoned because of the requirement 
of a judge's order is giving the code a character never intended. Squire v. 
Young, 1 Bosw. 690. No express order is needed to discontinue proceedings 
which have been abandoned by failure to get a regular adjournment. Thomas 
v. Kercher, 15 Abb. Prac. 342; Wright v. Nostrand, 47 N. Y. Sup. Ct. 441. 
An adjournment to a day not certain is sine die. 1 Enc. PI. &■ ,Pr. 
243. Authority on this point does not seem to support the principal case. 

Municipal Corporations — Improvements — Competitive Bidding. — Fin- 
eran v. Central Bitulithic Pav. Co., 76 S. W. 415 (Ky.). — An ordinance 
provided that contracts for street paving should be awarded to the lowest 
bidder. Held, that, as there could be no competition, a contract with a cor- 
poration having the exclusive control of a patented composition was void. 
Paynter, J., dissenting. 

There is an irreconcilable conflict of opinion upon this subject. In some 
states the courts reason that such ordinances should not be strictly enforced, 
as the municipality would be precluded from availing itself of patented articles, 
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however advantageous and valuable they might be. In re Dugro, 50 N. Y. 
513; Hobart v. Detroit, 17 Mich. 246; Verdin v. St. Lows, 27 S. W. 447 
(Mo.) ; Yarnold v. Lawrence, 15 Kan. 126. In support of the decision in the 
main case, it is argued that such awards would be disastrous to the public, 
presenting large inducements to monopolies and affording opportunities for 
corruption. Dean v. Charlton, 23 Wis. 590; New Jersey v. Elisabeth, 35 N. 
J. L. 351; Nicolson Pav. Co. v. Painter, 35 Cal. 699; Fishburn v. Chicago, 
171 111. 338; Burgess v. Jefferson, 21 La. 143. Evils arising from monopolistic 
control may be mitigated, if not entirely eliminated, by reserving in the law 
making body the power to reject any and all bids. A deprivation of the 
right to use that which is best adapted for the purpose is positively dis- 
advantageous and against public policy. It would seem that the more ac- 
ceptable construction is that which grants to the public the benefits flowing 
from discoveries and scientific progress. 

Municipal Corporations — Tax on Merchants — Liability of Mer- 
chants' Agent. — City of Troy v. Harris, 76 S. W. 662 (Mo.). — Held, that 
one acting as agent for a foreign firm or corporation is not liable to prosecu- 
tion under a city ordinance providing that all "merchants and grocers" should 
pay an ad valorem tax on merchandise held at a certain time, and procure a 
license in order to lawfully carry on business. 

The court decided that the agent of a merchant corporation was not a 
merchant, within a reasonable meaning of the above ordinance. In this case 
there must have been an unlicensed dealing in the capacity of "merchant" to 
make it punishable. State v. Martin, 5 Mo. 361 ; State v. Cox, 32 Mo. 566. 
Because no clause in the ordinance provided for punishment of an agent 
conducting business without a license. Although without doubt a municipal 
corporation has the right to tax agents of foreign corporations exercising a 
trade or calling within its borders. Bates v. Mobile, 46 Ala. 158; Walker v. 
Springfield, 94 111. 364. In order to subject agents to its tax, an ordinance 
must so provide. Farmington v. Rutherford, 94- Mo. App. 328. 

Pleading and Practice — Scire Facias — Service of Process. — Kirk v. 
United States, 124 Fed. 324. — Plaintiff was surety on a recognizance to 
appear and answer to an indictment in the courts of a foreign jurisdiction. 
Upon non-appearance of the principal, scire facias was issued on the bail 
bond. Process was never personally served on the complainant, and after 
two returns of nihil, bail was forfeited and execution levied on complainant's 
property. Held, that, as scire facias on a forfeited recognizance is equivalent 
to original process, the conditions warranted the issuance of an injunction 
pendente lite restraining the enforcement of the execution. 

It is a well established proposition that in actions in personam the service 
must be personal. Pennoyer v. Neff, 95 U. S. 714: Necdham v. Thayer, 147 
Mass. 536. By statute, final process in favor of the United States may be 
served in any State in the Union,, but this has not been extended to original or 
other process. Toland v. Sprague, 12 Pet. 300. When the condition of bail 
is broken, the penalty immediately accrues, U. S. v. McGlashen, 66 Fed. 537; 
but a scire facias proceeding is a suit to enforce the penalty of the recog- 
nizance. Hunt v. U. S., 166 U. S. 424. Two returns nihil on successive writs 



